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ORDER

Per Shri A.K. Garodia, Accountant Member

This appeal is filed by the revenue and CO is filed by the assessee and these
are directed against the order of CIT(A) -l, Bangalore dated 29.01.2016 for
Assessment Year 2007-08.
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2. The grounds raised by the revenue in its appeal are as under.

“l. The order of the Learned CIT (Appeals), in so far as it is
prejudicial to the interest of revenue, is opposed to law and the facts
and circumstances of the case.

2. The CIT(A) erred in directing the AO to recompute the deduction
u/s.10A after reducing travel expenses to the tune of Rs.11,44,86,655/-
from the export turnover as well as the total turnover while
calculating deduction u/s.10A following the ratio laid down by the
Hon'ble High Court in the case of Tata Elxsi Limited in 349 ITR 98
without appreciating the fact that there is no provision in Section 10A
that such expenses should be reduced from the total turnover also, as
clause (iv) of the Explanation to Section 10A provides that such
expenses are to be reduced only from the export turnover.

3. The CIT(A) erred in not appreciating the fact that the jurisdictional
High Court's decision in the case of Tata Elxsi Limited 349 ITR 98
has not been accepted by the department and an appeal has been filed
before the Hon'ble Supreme Court, hence not reached finality.

4. For these and such other grounds that may be urged at the time of
hearing, it is humbly prayed that the order of the CIT(A) be reversed
and that of the Assessing Officer be restored.

5. The appellant craves leave to add, to alter, to amend or delete any
of the grounds that may be urged at the time of hearing of appeal.”

3.  The grounds raised by the assessee in its CO are as under.

“l.  That the learned Commissioner of Income-tax (Appeals) - I,
Bangalore ("learned CIT(A)”) erred in not adjudicating on ground
nos. 1, 2 and 3 in the grounds of appeal raised by the assessee
challenging the validity of the reassessment proceedings under section
147 of the Income-tax Act, 1961 ("the Act").

2. That the learned CIT(A) erred in not quashing the assessment
order dated June 27, 2014 purportedly passed under section 143(3)
read with section 147 of the Act as being bad in law.

3. That the learned CIT(A) erred in not holding that the proceedings
under section 147 was initiated after four years from the end of
assessment year in appeal was in excess of jurisdiction without any
failure on the part of the assessee to disclose fully and truly all
material facts necessary for the assessment.

4. That the Respondent craves leave to add to and/ or to alter, amend,
rescind, modify the grounds herein above or produce further
documents before or at the time of hearing of this Appeal.

Each of the above objection is independent and without prejudice to
the other grounds of objection preferred by the Respondent.”
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It was submitted by Id. AR of assessee that the grounds regarding validity of
reopening was raised before CIT(A) and in this regard, he drawn our attention
to para no. 3 of the order of CIT(A) where he has reproduced grounds raised by
the assessee before him and as per the same, the ground nos. 1 to 3 are
regarding validity of the reassessment proceedings. He further submitted that
the submissions of the assessee before the CIT(A) on this issue are also
reproduced by CIT(A) on pages 5 to 7 of his order and thereafter, he has
reproduced the assessee’s submissions on merit as per ground nos. 4 to 8
raised before the CIT(A) and after that as per a small Para on last page of his
order, he decided the issue on merit and there is no decision on this aspect i.e.
the validity of reassessment proceedings. At this juncture, it was observed by
the bench as to whether the issue regarding validity of reassessment
proceedings has not become academic in the present appeal because the
issue on merit is decided by CIT(A) in favour of the assessee by following the
various tribunal orders and high court judgments as per Para no. 4 of the order
of CIT(A). In reply, it was submitted by Id. AR of assessee that although relief is
allowed by CIT(A) on merit but the assessee wants to pursue this ground of
technical objection also because the decision on merit may get reversed if the
judgment of Hon'ble Karnataka High Court rendered in the case of CIT Vs. Tata
Elxsi Ltd. as reported in 349 ITR 98 is reversed in future by Hon’ble Supreme
Court. The Id. DR of revenue had nothing to say except this that in case, the
issue regarding validity of reassessment proceedings is to be decided then the
entire issue should go back to the file of CIT(A) for fresh decision because the

issues on technical aspect should be decided first before decision on merit.

We have considered the rival submissions. In our considered opinion, if
technical objection has been raised by assessee in the form of raising objection
regarding validity of reassessment proceedings and the assessee is pressing
this ground then this issue should be decided first before any decision on merit.
As per the impugned order, the CIT(A) has not decided this issue on technical
aspect and he has decided the issue only on merit. Hence, we set aside the
order of CIT(A) and restore the entire matter back to the file of CIT(A) for fresh

decision with the direction that he should decide the issue regarding the validity
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of reassessment proceedings first and thereafter, he should decide the issue on

merit afresh.

6. In the result, the appeal of the revenue and the Cross Objection of the

assessee are allowed for statistical purposes.

Order pronounced in the open court on the date mentioned on the caption

page.

Sd/- Sd/-
(GEORGE GEORGE K) (ARUN KUMAR GARODIA)
Judicial Member Accountant Member

Bangalore,
Dated, the 31t October, 2017.
/MS/
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